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Legal texts are aimed at maintaining order and defining what is legal in a given
society. In the Middle Ages they often take the form of descriptions of situations
and cases representing the conditions for the application of various rules. This
combination of the normative and descriptive aspects of legal texts results in their
importance as sources not only for legal, but also, more generally, for social and
cultural history.

The importance of legal texts as historical sources is even greater when they
represent the first - and for a while the only - texts to be written in the vernacular,
as is the case for medieval Scandinavian legal texts. For this reason, an
investigation of the earliest legal texts can highlight some aspects of life and

society in Scandinavia at that time.



1. The Corpus and its Tradition

1.1. The Aldre Viastgoétalag

The Aldre Véstgétalag is the oldest preserved Swedish legal text. This
provincial law for Vastg6taland, Dalsland and North-Western Smaland was
written down in the first half of the thirteenth century, probably by Eskil
Magnusson (1175-1227), laghmaper in Vastgotaland between 1217 and 1227
(JORGENSEN 2002: 991).

The Aldre Véstgétalag has come down to us in two manuscripts; only
fragments of the older of these, Holm B 193 of the Royal Library in
Stockholm, are preserved. The most important record of the text is, therefore,
represented by the younger of the two manuscripts, Cod. Holm B 59 (the
Royal Library, Stockholm). This manuscript, which was certainly produced
after 1280, is a miscellaneous codex for private use which also contains,
among other texts, the scribe Lykedinus’ annotations on the more recent
version of the provincial law of Vastgotaland, the so-called Yngre Vastgoétalag.
Cod. Holm B 59 is the manuscript used by Collin and Schlyter in their 1827

edition of the text, which is the basis for this study.
1.2 The Ostgétalag

The Ostgétalag is the collection of the regulations of the Swedish province of
Ostgotaland (which also includes Smaland and the island of Aland). It was
composed in the second half of the thirteenth century - probably around 1290
- by the laghmaper Bengt Magnusson, who took the Aldre Véstgétalag as a
model (JORGENSEN 2002: 991 and CARLQUIST 2002: 810).

The text is preserved in full in two manuscripts of the Royal Library in
Stockholm: Cod. Holm B 50 (dating from around 1350) and Cod. Holm B
197 (from the end of the sixteenth century). In addition to these two complete
copies of the text, fragments of the Ostgétalag are preserved in a series of

vellum and paper manuscripts: Cod. AM 1056 40 of the Arnamagnean



Institute in Copenhagen, Cod. Holm B 24 of the Royal Library in Stockholm,
Cod. Ups. B 22 of Uppsala University Library (CARLQUIST 2002: 810), and
nr 145 of the Riksarkiv in Stockholm (OLSON 1911: XVI). Fragments of the
Ostgétalag are also to be found on ten parchment leaves, dating back to the
first half of the fourteenth century, which were discovered in the Kammarakiv,
where they were used as the cover of the Tionde Register aff Albo Kinnewals
och Norwidinge Héreder Anno 1601; these are now preserved in the Royal
Library in Stockholm (OLSON 1911: X).

1.3 The Uplandslag

According to a document found together with the text in Cod. Ups. B 12
(Uppsala University Library), the writing of the Uplandslag was promoted by
King Birger Magnusson himself who, on January 2nd 1296, ratified it. This law
had, therefore, a more official character than any other Swedish provincial
law, and was also important outside Uppland. The text was compiled by Birger
Persson, Saint Bridgid’'s father and laghmaper of Tiundaland, and by twelve
collaborators, and was then presented to the king who approved it before it
came into force.

The Uplandslag is preserved in full in five medieval manuscripts. Schlyter’s
edition is based on Cod. Ups. B 12 of the University Library in Uppsala. This
fourteenth-century * manuscript also contains a copy of the document with
which King Birger Magnusson ratified the law. Another complete version of the
Uplandslag is to be found in Cod. Holm B 199 of the Royal Library in
Stockholm, and, according to Henning, this is the nearest to the archetype
(HENNING 1967: XV). Cod. Holm. B 52 is probably a copy of Cod. Holm B
199 (HENNING 1967: V). Two further witnesses of the Uplandslag are Cod.
Ups. B 45 (Cod. Angsé) and Cod. Esplunda.

The Uplandslag’s inheritance law (£rfpae balkaer) is also preserved at the end
of Cod. Ups. B 49, which is the only medieval manuscript containing the
Haélsingelag (HENNING 1967: V).



2. Women in Swedish Legal Texts

Writing about Scandinavian medieval legal texts and women, Gabriela Bjarne
Larsson distinguishes between the direct and the indirect information about
the condition of women that we can acquire from legal texts. Direct
information is contained in the provisions on marriage (Gipta balkaer) and
inheritance law (ZLrfpa balkaer), which deal mainly with women and their
rights and duties, while other parts of legal texts only give indirect
information, which needs to be correctly interpreted (BJARNE LARSSON 1992:
64).

As a consequence of their very nature, laws on marriage and inheritance
frequently deal with women. Nevertheless, no difference in the approach to
gender can be detected between these and other laws: legal texts contain
regulations written by men and addressed to men, and women are mentioned
in relation to men. Let us consider, for example, the first two regulations

contained in the Giptar bolker in the Aldre Véastgétalag:

1. Konongaer vil seer kono bipia. £r peet vtaen konongrikiz. ba skal
maen sinae latee farae. ok aeraendi sit vrakae ok saest takae. pa skal
konongaer brudfaerp gen geaerae. pa skal konongaer gen fara ok giua tolf
maerkaer gulz alleer tvee byae at veepium saetize.

2. Bondee son vil saer kono bipiee. han skal hin skyldaestae at hittee. ok
bon sinae byrise. han feestnaepaer steemnu leggae a haenni skal til see
sighiae neemnae iord aen til aer. ok alt paet giuae vill. prear markaer skal
lagha vingaef. uarae paghar siri saest ser skilt ok handum saman takit.
pa aer tilgaeveer alleer inteer. een vingaevaer eigh fyr aen per komae
baepi a en bulsteer ok vndir ena bleo. §. 1. Af feestae ruf a biscopeer. Ill.
Markaer (COLLIN-SCHLYTER 1827: 32).

If the king wants to get married to a woman outside his kingdom, he will
send messengers to her home to reach an agreement on the engagement.
Then he will meet the bride halfway. If a farmer’'s son wants to marry a
woman, he will ask his closest relatives to ask for her hand. He will also list his
properties and all the goods he is going to give to the bride and to her family.



Independently of the social status of the people involved, marriage appears to
be mainly a man’s thing: it is the bridegroom, the man, who chooses his wife-
to-be and decides to marry her. In this respect, no substantial difference can
be found between these regulations and those of criminal or property law.
These latter laws contain fewer references to cases and situations involving
women, simply because women were less likely to be implicated in a crime or
in some kind of property dispute. The very absence of reference to women in a
regulation can be considered as a source of information - ex negativo - about
the role and condition of women in Sweden at the time the legal texts were
written.

For this reason, | will not distinguish in this study between direct and indirect
sources, but rather will collect and analyse every piece of information about
women which can be found in the three legal texts forming the corpus, and
will try to classify them according to the four major areas of medieval
Scandinavian jurisprudence: family and private, property, inheritance and

criminal law.
2.1 Women in Family and Private Law

The family is the natural environment for medieval woman: within its
boundaries she enjoys the so-called ‘right of the keys’ (Germ. Schliusselrecht
or Schlisselgewalt), which is often hinted at in Swedish legal texts. The
necessary condition for the enjoyment of this particular right is to be a wife
and mother.

Marriage is, in this respect, the starting point of a woman’s adult life. Swedish
wedding traditions of the time are described in quite a detailed way in
medieval legal texts. In the Uplandslag the description of wedding traditions
begins by stating that women must not be taken by force: «MApaer skal kunu
bipiae, ok aei maep waldi takee. han skal haenneaer ok naestu freendaer hittae. ok
paere gop wiliee letae.» (COLLIN-SCHLYTER 1834: 103). As mentioned above,
when a man - regardless of his social status - wants to marry a woman, he
has to find her father or closest relative and ask for her hand, mentioning what
he is willing to give to her as morning gift and to her family as compensation
for the transfer of her guardianship (mund). < If no father is present to give his



consent to the wedding, other possible relatives will be asked for their
consent: in order, the mother, the brother and the sister, provided she is
married, since no unmarried woman can marry off a girl. © This consideration
is particularly significant because it is the expression of a society in which
women can or cannot act only according to their marital status, which, in
some way, becomes the very foundation of their juridical personality.

Parental consent is unavoidable. If a woman gets married without having
obtained her father’'s consent, she will be deprived of her inheritance unless
both her parents - who, in this case, appear to be equal - agree to forgive her.
If they are in disagreement over this decision, twelve men will deliver a

verdict:

hwilikin m6é man takaer. mot fapurs wilise allr mopor. sen per liwae.
hwat hun takaer han til apalmanz eaellr I6skae lseghis. pa weeri
miskunnae konae fapurs ok mopor. ok aenxi annaers freendae. aellr
giptee manz will fapir ok moper forlatee henna sak sinee. pa taki hun
fulleen aerfpae lot. Nu delis paer um. hwat haenni war paet forlatit aellr
aei. pa skulu peet tolff maen witae (COLLIN-SCHLYTER 1834: 104).

If a woman cannot get married against her parents’ will, on the other hand
neither her father nor her closest relative can marry her off without her

consent:

Faestir man kono. ser wipaer fapir aelleer freendaer per naestu. aer aei
kona sieelff a feestningae steempnu. eellr ser aei til wiz komin. aellr
aldeers. aghi wald mep freendum sinum ne gen sighiee. ok paen man
faest faffpi. andrum. bote pre markaer til praeskiptis. Nu ser konae sieelff
a feestningae steempnu. skilis py enaest pereae faestning. at biskupaer
will. han a skopae pee forfall sum perae meellum aer (COLLIN-SCHLYTER
1834: 105).

If a man gets engaged to a woman in the presence of her father or closest
relative, but without her being present at the engagement or knowing of it,
she will be able to refuse him. As a compensation for the broken engagement,
the man will be given three marks. The same applies if the girl is under age. If,
on the contrary, the woman is present at the engagement, the engagement

cannot be broken except with the bishop’s permission.



If the engagement has not taken place in the presence of the girl’s family,
both parties have the right to change their minds and break the engagement.
If the man decides not to marry his fiancée, he will lose both the engagement
fee (faestnaepae) and the presents (férningae), and pay a fine of three marks. If
it is the woman’s decision to break the engagement, she will have to return all
the presents she received, and the engagement fee, and pay the same fine
(COLLIN-SCHLYTER 1834: 105).

No third party consent is required if a widow wants to get married, since no
one but she can decide about her marriage: [kaenkise agheer sialff giptu sinni
rapae»[] (COLLIN-SCHLYTER 1834: 106).

Once a man has married a woman, he is obliged to honour her as his wife and
to give her a morning gift, which remains hers forever, unless she commits
adultery (COLLIN-SCHLYTER 1834: 108).

Within the marriage and as parents, wives seem to have a certain degree of
power to make decisions. When a child is born it is both parents’ task - and
not only the father’s - to choose his or her godparents and to bring them to
the church for the ceremony: [kVarpaer barn til kirkiu boret och bepiz cristnu.
pa scal fapir ok moder fa gudfeepur oc gudmopor oc salt oc vatn.» [JCOLLIN-
SCHLYTER 1837: 3).

Similarly, a farmer and his wife must give charity to the Church at Christmas,
Easter, All Saints’ Day, Candlemas and on the Saint’'s Day festival:[]
«pet aer iulee dagh. ok paschae. helghunaemaessee ok kirckmaessae. ok aen
kyndilmaessae. paessae feem daghaeer aeru hans reetir offeer daghaer aff bondum.
ok husfrum.»[] (COLLIN-SCHLYTER 1834: 40).

This sort of Schlisselrecht of the married woman is also evident in a passage

of the Uplandslag dealing with theft and house search:

Nu will man ranzakae .j. garp annaers aeptir goz sinu. biuffstolno. ok aer
i bonden hemae. ok aer po husffru hans hemae. hawi swa wald
ranzakae sum pa bonde hemae wari. kan paen bonde o gipteer weerae
ok hawaeer fore sik brytize aellr deghin. bropor. aellr barn. weeri lagh
samu(COLLIN-SCHLYTER 1834: 173).

If someone suspects that a farmer has stolen something from him and wants



to search the farmer’s house to gather evidence for his claim, he will be able
to carry out the search even though the farmer is out and only his wife (or
brother, son or daughter) is there. This search will be as valid at court as it
would have been if the farmer himself had been at home.

Men and women are also equal as parents, and children have to help and
sustain them when they grow old or fall ill: [JxkNu kan man aellr kono. aldaer eellr
sott haendae. pa a paen barn hans fopae ok uppi haldae til dopree daghae.»[]
(COLLIN-SCHLYTER 1834: 200).

Children should usually be conceived within marriage. If this is not the case
and a couple conceive a child without being married, the man can take the
woman as his legitimate wife (hustru). The child will be a legitimate son or
daughter (adalkunu barn). If a woman claims a man is her baby’s father, but
he doesn’t want to acknowledge paternity, the case will be brought in front of
the court, and six of the couple’s neighbours will have to investigate and

decide who is telling the truth:

Nu dul fapir barn. ok konae hanum barn witir. pa skal konae sik tolff
maen fa. ok paen sum barnit witis andrae tolff. ok swa til pinx farae. paer
a hwart perae en man neempnae. pe twe neempnin saeex man. pe saex
aghu paer maep grannum ok nagrannum ranzakae. Hwat um paet mal
aer sannaest. gangi sipaen pe saex til perae tolff. aer pe haeldaer wilize.
Gangeer per til peree tolff ser kono fylghiae. pa aghu per man til barnae
fapurs witae. taki pa barn lighris bot. ok pre markaer faepaerni sitt. ok
pre markaer fore at han barn dulde. pe saex markaer skulu waeraze
kiopgildeer. pom taki barnit aghaer .j. hwarti karl aellr konungaer.
Gangeer man wip barni. pa bote lighris bot. ok pre markaer fore
faepaerni sitt. Nu waeriee paer ateertan paen fore aer barn witis. pa aer
paelt barn fapur lost pa a biskups leensman pem fore biskup komae. pa
lati biskupaer paet mal ranzakae. hwat paer aser sant um. ok standi paet
ma. a biskups dome. hwat pe skulu utleendis gangae eellr aei(COLLIN-
SCHLYTER 1834: 119).

If they decide in favour of the woman, the father will have to acknowledge
the paternity of the child, paying a rape fine (lighris bot) and giving the child
three marks as his inheritance plus another three marks as a compensation



for the fact that at first he repudiated the baby. If, on the contrary, these six
men decide in favour of the man, the child will be considered fatherless, and
the mother will be brought in front of the bishop who will have to ascertain if

she must leave the country or not.
2.2 Women in Inheritance Law

Strictly connected to family law is inheritance law. This particular field of
legislation is well documented in the earliest Swedish legal texts, where a long
series of cases is presented to describe all the different nuances of
contemporary inheritance law. The general basic principle for all these
regulations seems to be that men come first in the line of succession, and
women only later. So, if, for example, a father dies leaving a son, this son will
be his heir. According to the Aldre Véstgétalag, daughters inherit only if there
are no male offspring. The same rule applies not only to sons and daughters,

but also to all other degrees of kinship:

Svn aer fapurs arvi. £r eig svn. pa ser dottaer. £r eig dotteer. pa aer
fapir. £r eig fapir pa aer moper. pa aer broper. Z&r eig broper. pa er
systir. Z£r eig systir. pa aeru sunaerborn. /&r eig sunerborn pa aer dottor
born. A£r eig dottor born. pa aeru bropor born. £r eig broporborn. pa
aeru systor born. &r eig systor born. pa aerfapurfapir. £r mopor
mopaer ok fapur bropaer. pa takar mopor moper. ok fapur bropor
gangeer fra (COLLIN-SCHLYTER 1827: 24).

In the Uplandslag this regulation seems to have been modified in favour of
female offspring, since it is said that when a man dies leaving a son and a
daughter his inheritance will be divided into three parts: the son will take two
parts and the daughter one.
A mother can inherit from her only son. If she also has one or more daughters,
they will all inherit in equal parts, provided the girls have the same father as
the deceased (COLLIN-SCHLYTER 1827: 24). It is interesting to note that if
both parents are alive but are separated, only the father will inherit from the
son (COLLIN-SCHLYTER 1827: 31).

If a man dies leaving a wife and children of different marriages, his widow has
the right to take her dowry (the part which has not yet been spent), before the



children of the previous marriages divide the father's goods (COLLIN-
SCHLYTER 1827: 26).

Outside the marriage, a woman’s right to inherit from her partner is often a
consequence of her being his child’s mother. This is, for example, the case
when a farmer dies and the woman he was living with on the farm claims to be
pregnant: she can remain on the farm until it is clear if she really is pregnant.
If she is, she will receive her inheritance once the baby has been born and

baptized:

Siteer konae | bo dor bonde kalleeff havandee. varae. hon skal i bo sittia
tyugu ukur. pa skal a seae a&n hun ar havandeae. pa skal bo skiptee skal
hun a bolae sittiee. til fardaghae naestu. £r bonde doper firi fardagha.
pa hun af farae. havir hun sat pa nyute pes far hun barn far
cristeendom. pa huir hun aerv haagnaet (COLLIN-SCHLYTER 1827: 26).

2.3 Women in Property Law

In medieval Sweden property for a woman is very often synonymous with
inheritance and morning gift. Living and acting mainly within the family
sphere, a woman does not in fact have many other opportunities to come into
the possession of goods and wealth. This does not mean that a woman can

completely dispose of all the property she inherits:

Sipan ear hion tu komae saman takkaer annat perrae arf. forer. i bo laex
til brytstokss. far iki giald firi paet sum liuger a paet svm arf tok. peaet
sum a fodis aeghu paet baepi. § 1. Stop hors i skoghum gangae all. py
fyl. sum af fopaes seghv per bapi. § 2. Teekeer mapaer bo at arvi. ma
eigh brity firi veerae aelleer drghiae skulu. bapi hion avaxt aghae. Zy
bipaer mapaer faer kono paerrae aer til arff stander. py gipstaer bondae
paem manni. dottor sinae aer til arff standaer. at per vilise bapi afveext
eghee (COLLIN-SCHLYTER 1827: 29).

When either a husband or a wife receives an inheritance, this becomes part
of the couple’s common property. In particular, the spouse who has inherited
will take all the animals and living beings, while offspring of these animals (
peet sum a fédis) will belong to both of them. If the get pregnant, all the foals

which are born belong to both the spouses. If the inheritance consists of a



farm, the couple will enjoy its fruits together. This is the reason why many
men marry a woman who is expecting an inheritance, and many fathers marry
off their daughters to men who will inherit, because they will both enjoy the
fruits of this wealth.

Even though they act mainly in the domestic environment, women are also
mentioned in relation to property transactions such as the purchase of land
and goods. In a paragraph dealing with land purchase, the author of the
Uplandslag states, for example, that it is possible for a woman to sell any
family property, if her children are in need. This regulation applies not only if
the husband has abandoned his spouse, but also if he is temporarily away

from home, for example on a pilgrimage:

Nu kan man I6pae fran kono sinni. allr konae fra manni sinum. aellr
man farr pileegrims faerp. pa porffae bérn fopo wip ok paet sum hemae
siteer. pa hawi paen wald at seaelise hwat han will .j. I6sorum. eellr .j.
eghum. standi peet swa fast ok fullt sum koneaen gior. sum paet bonden
gior .j. paessu mali. ok gangi twe loti a bondaens lot. ok pripiungin a
husfrunnaer. e maen hionelaghit aer. pa haldeer sisengae kidpit samaen.
hwat pe heeldaer lyutae saelae allr kiopae (COLLIN-SCHLYTER 1834:
185).

A sale by a woman in these circumstances is not contestable and is fully
legal, as if it had been made by a man. One third of the proceeds will go to the
wife and two thirds to the husband. The final sentence of this passage («e
maen hidnelaghit aer. pa haldeer sisengae kiopit samaen. hwat pe haeldaer lyutae
saelee allr kibpae») could be considered as a general statement on what we
would call today the ‘property regime within the marriage’. In stating that all
purchases completed during the marriage are valid for the whole duration of
the nuptial union, it suggests that spouses have a sort of community of assets
in which each of them can alienate or enlarge the common property.

This doesn’'t mean that the personal property of the spouses is completely
assimilated as common property. In a regulation about the exchange of land
and estates, the inheritances from the father and the mother are clearly

distinguished:



Nu skiptir man wip witwilling. aellr owormaghee. pa mughu per ancti
skipti gioree. uteen naestu fraeendaer rap. aellr mopor. aellr fapurs. skiptir
fapir owormaghae mopaerni. aelleer owormaghae faepaerni. sellr andri
freendaer. skipta barnae goz ok owormaghae pa skipti til baetree ok aei
til weerrae. aer ai swa skipt. pa hawi han ok wald til sins atesergangee.
pa han waerpaer moghande man (COLLIN-SCHLYTER 1834: 188).

Properties belonging to legally disqualified people (such as the mentally ill)
or to non-adult children cannot be exchanged without parental (both father
and mother are explicitly mentioned!) consent. If a father or a mother
switches the land his or her child has inherited from the other parent, this
exchange must be made for the child’s good. If this is not the case, the
transaction will be revoked once the child reaches his or her majority. The
very fact that women are described in the function of guardians of minors and
mentally impaired people - although this is in contrast to other passages in
the corpus where they belong to these category of legally disqualified people
- signifies the privileged position that women seem to acquire as a
consequence of their being wives and mothers. It is as if being a parent came
before being a woman and parental authority could - at least partially - nullify
gender-determined limitations.

This hypothesis is also supported by those passages referring to the possibility
of a woman giving her daughter a dowry. See, for example, the Ostgétalag: []
«Nu giueer mopir omynd af omynd sinne i 16s6rum.»[] (COLLIN-SCHLYTER
1830: 102).

The family is, however, not the only environment in which women are active:
they can, for example, be hired by a farmer to work in his fields. In this case
they will be treated the same as male workers. See, for example, the
regulation on the interruption of the employment relationship between a
farmer and his workers which is contained in the Uplandslag: [JxNu six um
leghu ruff leghir bonde man aellr konu.»[J (COLLIN-SCHLYTER 1834: 228).

2.4 Women in Criminal Law

In the fields of Swedish jurisprudence mentioned above, gender difference

was evident, but it was never as striking as in criminal law. Here men and



women are mainly treated according to a double standard, which, on the one
hand, is aimed at protecting women, especially in their role as mothers, but,
on the other hand, tends to exclude - or at least to circumscribe to a few
special cases - the capacity of women to be involved in criminal procedures.

This protective attitude towards women is particularly evident in a series of
regulations strongly condemning violence against women and crimes such as

rape:

paettae aer peet fiserpae. takeer man kunu maep wald. synis a syn.
antwiggiee a haenni. allr a hanum. pe han giorpi henni. allr hun
hanum. eellr aer paet swa. naer by aellr waegh. at hdree ma op ok a
kalleen. warpaer paet laghlikee skiserskoteet. pa a paet hundaeris neempd
witee. hwat paer aer sant um. Takaer man kunu maep wald. ok waerpaer
paer takin. aellr fangin a feerski gieerning. ok witnae han tolff maen paer
til. pa a han undir sweerp domaes. § 1. Takeer man kunu maep wald
draepeaer konae han .i. py. ok swa witnee tollf maen. liggi o gildaer. § 2.
Takeaer man kunu meaep wald. rymir aff land maep haenni. weaerpaer han
laghlikae wnnin til walz giserning. pa a han aldrigh frip fa fyrr. aen
kononnae giptae man. bipaer fore hanum (COLLIN-SCHLYTER 1834: 91).

Whoever is found guilty of rape will be put to the sword. A woman who, while
being raped, kills her attacker, will not be punished, if it is decided by twelve
men that she killed in self-defence. If the rapist is able to escape abroad, he
will not have peace until someone acting on the victim’s behalf asks for mercy
for him.

The murder of a pregnant woman is also extremely detestable:

Nu six pon konae maep barni weaerae. sum draepin war. hawi pa barns
erfwingi paen naesti wizorp. at witae paet maep seex mannum. ok saex
konum. at hun maep barni war. pa hun draepin at warp. ok botes paet
maep ateertan markum. pa preaeskiptaes. taki en lot malsegande.
annan kunungeer. pripise. hundeerit (COLLIN-SCHLYTER 1834: 141).

If a woman is killed and it transpires that she was pregnant, the baby’s
closest relative and heir has the right to prove this circumstance in court. If six
men and six women can confirm that the victim was expecting a baby, extra

compensation of eighteen marks - in addition to the eighty marks due for the



woman'’s killing - will be awarded and divided between the plaintiff, the king
and the local community.

Pregnancy and motherhood do not simply represent aggravating
circumstances in cases of homicide, but they also constitute the very
foundation of a widow’s right to accuse her husband’s murderer: [kHauir kona
barn .i. knae. pa skal hun banae neempnae.» [COLLIN-SCHLYTER 1827: 11).

In case of crimes committed by a woman against her own children,
motherhood becomes an aggravating circumstance. So, in the case of
infanticide (of an already baptized child) committed by the child’s own
parents, the father is tortured on the wheel (staeghla), while the mother is

stoned to death (stenka): [kNu myrpi man aella kona barn sit sipan paet aer

kristit. pa skal han steeghla ok hana stenka lata aen peet uarpaer yppinbart.» []
(COLLIN-SCHLYTER 1830: 39).

In different circumstances, women are not considered punishable for the
crimes they commit. In the Aldre Véstgétalag female murderers are not
responsible for their crime: while the responsibility for their actions is taken by
their closest relative: [kDrapser kona man. pa skal maelee. a man. pen

skyldaestae. han skal botum varpae aelleer frip flyia.» [YCOLLIN-SCHLYTER 1827:
13). © This particular regulation can be clarified on the basis of some other

passages in the other legal texts. In the Uplandslag women are made equal to
minors and other legally disqualified people in being punished on the spot
instead of being banned (COLLIN-SCHLYTER 1834: 92), while in the Ostgétalag
it is clearly stated that, since women cannot testify in court, they can breach
no oath: [kNu ma egh epzsore bryta. py at hun ma egh bilthuga uara.» [J
(COLLIN-SCHLYTER 1830: 36).

This inability to testify also appears elsewhere in the legal texts we have
analysed: women cannot be summoned to court as witnesses, unless a
witness on a specifically feminine topic is required. These feminine topics

include birth, damages caused to or by cattle, adultery and infanticide:

J peemmae malum ma konae swaerize ok witni baeree. paet ser peet
fyrstee. @n hun aer pa inni barn fopis. hwat peet heeldaer fopis dott.
aellr quict. annaet aer peet. fae gior fae. aellr fae gior manni. swa ok aen



man giwaer kono sinni sak. a pingi fore hor. swa an han witir haenni
barnae morp(COLLIN-SCHLYTER 1834: 272).

No woman is allowed to be a witness in a case of murder: [kNu ma egh kunu
til halzsbaend uitna.»[](COLLIN-SCHLYTER 1830: 55).

The attitude of the earliest Swedish legal texts towards the murder of women
appears quite contradictory. While, on the one hand, this crime is inserted into
the list of irredeemable actions (orbotae mal) (COLLIN-SCHLYTER 1827: 23), on
the other hand, the wergild paid for a woman is half as high as that which is
due when a man is killed (COLLIN-SCHLYTER 1834: 158).

In some circumstances and for some crimes, men and women are considered
to be equal and are punished as such. These crimes include servants killing
their masters (COLLIN-SCHLYTER 1834: 147) and spouses killing their spouses
(COLLIN-SCHLYTER 1834: 145).

The medieval perception of gender specificity is evident not only in the
different treatment reserved for women, but also in some passages focusing
on special ‘feminine crimes’: an analysis of these can contribute to the general
understanding of women’s role and condition in Sweden at the time. As an
example, we learn that magic and witchcraft were considered exclusively
feminine practices, as witnessed by the presence of a regulation dealing with
murder by means of magic:[] «<Baer konae forgiserningaer manni weaerpaer bar ok
a takin. pa skal hanee takee ok .j. fisetur seettice. ok swa til aeinx forae.»[]
(COLLIN-SCHLYTER 1834: 149). This quotation clearly highlights that only the
case of women (kone&e) killing with magic is foreseen in the Uplandslag.

Women are also considered very likely to have recourse to another peculiar
way of killing: poison. A few regulations in the corpus refer to a woman
poisoning her husband (COLLIN-SCHLYTER 1827: 22) or the step-children
(COLLIN-SCHLYTER 1827: 29), while no passage associates poison with men.
Another crime ascribed only to women is the unauthorized use of someone
else’s cattle:

Nu six um feaer nyt. Molkaer koneae far. aellr get manz. waerpaer bar ok a
takin. aer til twaeggise mannae witni. pa bote pre 6ree. Molkaer ko manz.
waerpaer bar ok a takin. aer til twaeggiae mannae witni. bote pre



markaer (COLLIN-SCHLYTER 1834: 254).

If a woman milks a man’s sheep or goat and is caught in flagrante delicto by
two men who can witness to her act, she will pay a fine of three cents. If she
milks someone’s cow and is caught red-handed, the fine will be of three
marks. The explicit reference to women in this regulation can probably be
explained by the organization of daily activities on a farm, where milking

activities were usually carried out by women, rather than by men.

Conclusion: Which woman and which rights?

The analysis of three of the earliest Swedish legal texts has highlighted
various aspects of the condition of women at the time these texts were written
down. Far from claiming to be absolute and comprehensive, this study allows
us to draw some conclusions and sketch the role of women in medieval
Sweden.

The most striking aspect of this sketch is certainly represented by the
discrepancy between the treatment of women in family, private, inheritance
and property law on the one hand and criminal law on the other.

Within the domestic walls women are considered to be, if not equal, at least
comparable to men in their right to inherit and in their capacity to act and
take decisions as far as children, household and common property are
concerned. In this respect, the traditional Germanic marriage with
guardianship (Germ. Muntehe), which is hinted at in the terminology employed
throughout the corpus (mund), seems to have lost its original meaning.
Guardianship of women does not find any true application within the domestic
environment, where, on the contrary, women enjoy a high degree of freedom
of action, in particular in their role as parents and guardians of their children.
The foundation for this freedom of action is mainly to be found in motherhood,
as if a woman'’s legal capability were not intrinsic to her as an individual, but

depended on her social function as a wife and mother.



The incompleteness of women'’s legal capability especially comes to the fore
in criminal law. Here women are either grouped together with minors and the
insane and considered not to be able to stand trial for their crimes or to swear
and testify in court, or they are punished according to a standard different
from that used for men. As a consequence of the contemporary perception of
women as incapable or not fully capable people, this ‘feminine penal code’ is
usually milder and more protective than the standard, ‘male’ one. In this way,
even when women are considered personally responsible for their actions,
they are punished on the spot, whereas men are banned. Only in one
particular case, that is infanticide, women are punished more severely than
men, with their fundamental - almost sacred - role as mothers representing
an aggravating circumstance.

Once again gender specificity is positively identified with motherhood: as
mothers and potential mothers, women are sacred and, as such, must be
protected (see for example the harsh punishments for rape and the murder of
a pregnant woman). On the other hand, as individuals women do not enjoy full
civil rights and are considered less valuable than men (half the wergild in the
case of murder and intentionally inflicted injuries).

This oscillation between an extreme respect for a woman’s biological function
and the negation of her individual capability to act outside the domestic and
familial sphere is certainly the most evident characteristic of the medieval
Swedish attitude towards women. Further indications of the role and function
of women can, moreover, be inferred from those articles and regulations

describing situations whose protagonists are only males or only females.
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Note

T 1 According to HENNING (1967: 1) Schlyter’'s date (COLLIN-SCHLYTER 1934: 1)
should be postponed by about 50 years, and the manuscript could not have been
written before 1350.

T 2 The term mund is used in Swedish legal texts to indicate the amount of money
paid by the bridegroom for the guardianship of the girl, rather than the
guardianship itself. See, for example, Aldre Véstgétalag: “En bonde gyptir dotur
singee maep mund ok maep meelee. skal vitee maep tveenni tylptum. en pem skil. a. at
hun var sva gyft. sum laegh sigise ok py aeghu. barn aerf at lsegmeeli.” (COLLIN-
SCHLYTER 1827: 26). The alliterative pair mund ok meelae refers here both to this
sum of money and to the nuptial words pronounced by the bridegroom at the
moment of the bride’s transfer to his house and stands for a legally and
traditionally perfect wedding.

T 3 The list of the girl’s relatives who can be consulted if she is an orphan



continues and includes grandparents, uncles and aunts and cousins. If the degree
of kinship is the same, priority is always given to the male relative, rather than to
the female one (COLLIN-SCHLYTER 1834: 103).

T 4 If there are two or more daughters and a son, the latter will take half of his
father’s inheritance and the remaining half will be divided among his sisters,
regardless of how many of them there are (COLLIN-SCHLYTER 1834: 115).

T 5 See for example a passage of the Uplandslag where it is stated that women
and legally disqualified (owormaghi) people cannot be banned and must be
punished on the spot: «Gior konae aellr owormaghi. pylikae giserning botin meaep
laghae botum. aei ma konae aellr owormaghi frip flyae.» (COLLIN-SCHLYTER 1834:
92).

T 6 See also «Nu ma egh kunu ping steemna. pa skal haenna mals manne steemna
a&n han aer innan landzs ok lagh saghu. ser han egh sua: pa skal steemna andrum
haenna skyldum freenda.» (COLLIN-SCHLYTER 1830: 175).




